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Fruit of the Poisonous Tree:

Police Investigative Powers

Cusltodians of the Law

D Police is your friend”
wie all kneme Bt not all
cne's friends are able o
Stop you seasch you, arrest
v, e theowy you njail
The Polioe are wha oy anc
B, ar essential part of
e frameod of far
:.:iﬂl_l,-;ﬁl}jiinlalininl{ “laww
ooder e pr:.ﬂtt" ur
Hie rale of law; that delicate fabeic upon wl':]';]ﬁ
all our social contracts are premis
Bt it is exactly that whudh we take for
Ll Lr.s'Emurkﬂl aprmeement o abide by ome law
uncer which all are “equal” that should once
in a while proveake us B remind curscles why
and by what degrees the I'nlice are invested
wilh powens o prolect sociely. This rernincler
will callow us b evaluale })'I_‘W weell cilisenes
are protected, and what thew oo of thedr
mghls After all whal pood = havie o if
tl'%; cart be abused -.'ﬂgttlmut us b5 51-1[[?31
wihal Lse s ha'l.'in%; o vy [hal applies Lo some
and oot o others™ We must ask repularly how
the custedians of kw and ander are faring, in
a oo o e
Pm-.lf Ceant, ﬁs.rrt'-zltlmfm:l Seajir e WM
confomporary Nigera,

Review of Foundational Police Powers

bor L sake of complelenes il may nol be:
oo Irivial o bepin here with peference Lo the
fraanding, authonfics on Prlioe Foavers n Migeria,
The Powers of the Nigerian Police emanate
from many prominent sources incuding the
Conshitulion of the Federal Republic of MNyreria
{as amended) 1999 ~the Constitution and the
Pafice Act (FA} 1990, Buk specifically 214 of e
Conghihution creates the Nigerian I'olice ['orce
and & 3 of the Police Adl s premised on Lhis andd
stipulales fior the establishmenl and strucdure of
the Wigenan Polioe. The Criminal Procodume A
(CT4) 1945 is the main body of law govemning
Southem MNigera (Le, Abia, Aljwarlbom, Aramba,
Havelsa, Cross-iiver, [ella, Fbony, Rdo, Fkili,
Eruagy, Ime, Osiun Oindo, Osuon, Cvo and Rivers
Skakes), exoopt Lages which is administored by
the Administeaticn of ustos Taw of Sate
(ACTL) 2007, The Cemirad Mrocodure Code (CRC)
1563 administers lhe former Northern Begion
(wihich comyorises Adamaw, Dauchd, Benue,
B, Ceombe, fimawa, Kachina, Kano, Katsina,
Febbi, Kogl, Kavata, Nasarawa, Niger, [Mateau,
!'Sukuh'.','f}-\.iﬁ]ha, Yoshe and Famfarawal. e
three regioral laws creale jp:u.ﬁl_ powers fur

Ehe Police b irwesbpabe and prosecie crirme.

Scope of Authority: Scarch, Arrest and
Seirures

At this point 1t 15 usclul o narrow down to

spocilic Folice Powers, ilically the Fowers
wf Search, Arresl and Serrures for the p ;
of prosecuting o These ane some ol the
inveslimalive povvers thal allow Polioe Sop, search,
arrest, question and charge to court persens
sispecled o have commulled a crime wnder
oerian lawe 5 29 of the T'A creates fhe I'ower
o etain and Seach when it states * A police
officer may defam and search any whom
he reasonalily suspocts of having i his possessicn
ur comveying in any manner anything which
he has meason to beliove 50 have been or
ulherwise unlawfully oblained™, Clearly the
right to persorial freedom 15 qualitied here by the
“reasonable suspicdion” and “reasomable behiel™.
Therefure the premive under which this power
is exercisnd s a shingent objective cvaluation
lhal 1= necesarly demonstrable, abeence of

whach renders the power unlawiul,

Arrest

The Pofice have e power fnanest a person l'.r_l,f
a Whrrant of Arrest sssued by 2 Judge Magisbate
of Justioe of the Peace- IKONNE v
SIONER OF MOLICE & ANOR (1956) 4
MW (Fart 36] er by a Fobioe Cffiecr Wikt
Warranil” as Ex:I—PLiﬁm where [a) the suspects
oommnits o crime 1 the Oftioer's presence (B) the
ufficer sUspects on ""mas_qu_}' poumads” Tl a
person has committed an offence (c] a person
nistructs a Police Officer inhis lawlul duby or
escapes,/ attempts to escape lawful custody (d)
the OMlicer suspocts on “leasonable grouids”
a person of bemg a deserter (¢] the person i
fenand i vk presessinn of houachralking
impiemenils () Officer has “neasonable cause
to belicve” there is a warrant already out for
the suspect () a porson is found 0 Be hiding,
with a view lo commiltinge a cime. Thess
cirrumstanees anc F.Iileat‘rr hrl.:ﬁ W CPA, s
2RO and s 3ed AU

Search and Setzure

Again the Fiolice rray search preaises and seize
property named within te shpulated premises
1 a Search Warrant’, Note that the breadth of
the powner is delined by the specific stipulation
uf premises and lisled propery o be selzed for
the proscoution of a mather Furthey a Search
Warrant may only be issued by a Judgre, Jidice
of the Peace, Magistrate ar Tolice Offioer of the
ramk of Assislant Supernlendent Police [ASF)
orabove, The basis for this beine 109 (1) CT'4,
= 74 CPC and 828 (1) of the FA,

Stll the Police can search and seize property
ak promises without a Scandy Wamank undzr tic
exceplions where (4) a person wanled with an
arest warrant is suspected of boing in the said

mises 5 7(1) CPA, 5. 3 CPC, 5 7(1) ACJ!
() o Tustice of the Peace crders the search of
L i=ems 0 his presence nos 85 OO, amd
() a pereon is howghl o have been abduchsd
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or held wnlawwiully for the purposes of freeing
them & =77 (2 CIC stipuales.

Unlawful Use of Investipative Powers
and Effects

For e et part Hwese posvers are used ingreat
lengaths towvards the rvation and peckection
of seciety, and the Folice do so day in, day out
wilthoul evenl, What we are coneemed wilh
though, are those moments that do not confonm
wilh the stipulaled restnctions on those Police
Powers. What happens whate a search and
comserjenil setvume s urdaveful because heme s a
“dekclive warmml” or no “resonable tiLE;‘.!.i.dLTl"
clement to support the Officer's adtion? More

igmanily whepe proseculions stand solely on
E:: 15 of th'llau.'Enﬂ;' obtaired evidence
unlaweful ammesls where, for example, & wiong
person is arrestod at an address not stipula
na seandy warrant and (iicers eroncously
confiscate confidential material which is then
used apainst the Defendant. These questinns
becorne nelevant becatse the prevalence of the
e of law insodcty is only s porsisiont as the
silumbions whene it s hrealened.

Fruit of the Poisonous Tree v. Section 14
Evidence Act 2011

In such situabions 5. 14 of He Frideroe Act
(CA) 2001 states that:

“Fridence obtained (a) improperly or in
coniravention of a law; o (B) m comssguence
of an impropncty of of a contravention of a
law, shall be admisible unbess the courl s of
the opiruon that fhe desirability of admatiieg the
evidence is pubweighed by the undesirabilily of
admifting evidence that has been cbtaied 11 the
manncs i which the evidenoe was obtainoed.”

I esserice all unbaw fully oblained evidenee: is

Firsd 0f all admissible, unbes The courl believes
the undesirability of admitting oubweighs the
desirability of aﬂmii‘hng it. And althrash e
Court is to consider factors in 515 of the [L4 on
which to balance the decision o admit or not
Loy ackmil evidence, in trulh e smple fact tal
unlawful evidence may be admirted in lowful
proceeclines freely and withoul conseguence will
conltinue to enstre that those powers mven to
irrvesslpte crime onoe abused are oonlimuoushy
abused, It is unfortunately human nature to do
sovhevatise thers is absenoe of consequience for
the abuse.

I a Fotive O iner uses esaesainve fome, df:.Epl'im
e bk Lhe by momder o secure 4. LN
cven i the prosecuton is othenwise legitimate,
ard 2 conart admit the frok of bes ualadal achice,
e mality is that e Oficer is rovvarded for bis
unlhlﬂwg_.;} ation atru{i ILI:m LENCE s e
v il dolion amd diligeenl ivvesligation.

The TS on the other hand I'nmng']d fruc
doctrine of the “Tout of the Totsonous Tree”
from SILVERTHORNE LUMBER CO. v
UNITED STATES, 251 L5 385 (1920 where
an vreonstitutional scarch and selzoe lH the
L5 Cirvermment helped Fwem undawfully b
documents o vse against a C tion in 2
criminal prosecution. ‘The doctrine holds that
evidence gathersd throwsh llegally cblaimed
intormation 15 exduded fom taal. The practical
restll of this is at Police Officens must work
diligently, cavefully and with reverence for the
law which they proed because lhev know
Hhat if they fail to keep it, or break it fo cbtain
eeridenee, Hiat evidence will ot be admissible
nor will their actions gp without consequence.

Black and White

I the coud we know that i i never really
black or while. There may in facd be silualions
where it is aquitable and just to use evidendce
thleined under gueshiomable cireumslances
Lo prosecule a maller, history 1= replele with
crroprtions whene the general rule cannot sl
Bul perhaps thal is exadly De guestion al we
shmldbeasking.Ehmﬂﬁﬁie al rle be
all evidenee is firsl admissible? Are we crealing
g framework that preserves the sanctity of the
e of L o ane wie comwenicntly L"ﬂﬁﬁﬁ fronm
the fruit of the poisonous tree when It suits
us? Are we allowving, for e preservabion of
lave and orcler and [he cteslody of cne law in
which opdinary citizens ropose helr tust, to
remain foremos! in proseculing oime, or ane
we continuoely ence ity an
juslifying lhe prosecution’s end? These qles-
tions, though ingly trivial, have a way of
berorwing important, the m.ﬂl'rirlt'-:lr':‘f! beirg that
the Tolice are the foundabion of civil society
After all v can keach a guard fo pmmmff:
5 rers withoul compassion, bul il willbe a
mﬁl}ﬂ whien you become that stanget



